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I. STATEMENT OF JURISDICTION
This appeal was originally filed with the Supreme Court having jurisdiction pursuant
to § 78-2-2(3)0) Utah Code Annotated. By an order dated 2 December 2002 the Utah
Supreme Court transferred jurisdiction to the Utah Court of Appeals pursuant to Utah Code
Annotated § 78-2-2(4).
II. ISSUES PRESENTED FOR REVIEW
A. Is the Water Company bound by its Articles and Bylaws to grant a pro rata share
of water to Appellees?
B. Does equity require the Water Company to grant a pro rata share of water to
Appellees where it has granted such rights to all other lot owners within the Canyon
Meadows Subdivision?
C. Are the findings of fact and grant of injunction erroneous?
III. STANDARD OF REVIEW
The Findings of Fact and Preliminary Injunction were entered by the court below after
an extensive evidentiary hearing. The Court will reverse the trial court's findings of fact
regarding grant of a preliminary injunction only if they are "clearly erroneous" as
demonstrated by the Appellants marshaling of the facts. Utah Medical Products, Inc. v.
Searcy, 958 P.2d 228, 231 (Utah 1998); Aquagen International Inc. v. Calrae Trust, 972
P.2d411, 412 (Utah 1998).
The Articles of Incorporation and Bylaws, together with contractual issues, are
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interpreted as a contract as a question of law reviewed for correctness. See Workman v.
Brighton Properties, Inc., 976 P.2d 1209 (Utah 1999); Turner v Hi-Country Homeowners
Association, 910 P.2d 1223,1225 (Utah 1996); Nova Casualty Co. vAble Construction, Inc.,
983 P.2d 575 (Utah 1999).
IV. STATEMENT OF THIS CASE

A. Course of Proceedings Below and Relevant Facts.
On 12 May 1993, New Canyon Meadows, L.C., ("New Canyon") purchased 51 lots
and appurtenant water rights from the FDIC pursuant to a Quit Claim Deed. The Quit Claim
Deed specifically stated that the appurtenant water rights were conveyed together with the
real property. New Canyon has since sold 17 of these lots to other people. To date, only 18
lots in the Canyon Meadows Subdivision have dwellings on them. (R. 369.)
The Appellant Canyon Meadows Mutual Water Company (the "Water Company")
was organized for the purpose of "acquiring, storing, trading, and distributing water" to lots
within the Canyon Meadows Subdivision (R. 1416). The Bylaws of the Water Company ("the
Bylaws") state that water share interests in the Water Company are automatically transferred
to the purchaser of a lot within the subdivision:
[A]ll provisions of these Bylaws shall be binding upon and shall inure
to the benefit of any party who acquires an interest in the said real property.
Neither the percentage of undivided ownership interest in the water nor the
right of exclusive use of the water shall be separated from the real property to
which they are appurtenant; and. even though not specifically mentioned in the
instrument of transfer, such percentage of interest of undivided ownership
2

interest, and such right of exclusive use, shall automatically accompany the
transfer of real property to which they relate. (R. 1415-16.) (The Bylaws and
Articles of the Water Company are found at R. 162-191. Copies are included
in the Addendum hereto.)
In addition, the Articles of Incorporation of the Water Company (the "Articles")
provide that each share of stock therein "shall represent a share of property rights and an
interest in water rights as specified in the share certificate, which water rights and share
certificate shall be appurtenant to the real property described in such certificate." (R.1415.)
The Articles of Incorporation also state that each "member shall be entitled to one share in
the corporation for each separate lot or condominium owned by said member." (R.1415.)
Notwithstanding the clear statement of ownership of water rights for each owner of
a lot within the Canyon Meadows Subdivision, on 19 November 1996 the Board of the Water
Company sent a letter to Appellee New Canyon Meadows, L.C. ("New Canyon") which
stated that on 19 December 1996 it would terminate delivery of water to lots purchased by
the Appellees within 30 days (R.1415). The Water Company had unilaterally chosen to
discriminate against New Canyon Meadows by purporting to assert that New Canyon
Meadows had to bring additional water to the Water Company even though it made no such
demand on other lot owners. The letter delivered by the Water Company to the Appellees
stated that the water to "Lots A15, A17, A23, A25, A27, A28, A41, B l l , B12, B15, B16,
B18, B19, B14 (Ellingson), B26 (Johnson), A6 (Perez), A42 (Herpak, Limited.), A43 and
A44 (Engebretsen), B42 (Halliday), B23 (Rollingson), B21 (Gourley), B20 (Hirschfield),
BIO (Cutler), and B3 (Williams)... will be terminated 30 days after the date of this letter." (R.
3

424.)
There are presently only 18 lots that have residences on them within the Canyon
Meadows Subdivision, including Appellees' Lot 842. Moreover, the Water Company
admitted in a letter dated 31 July 1996 that the present water source "provides enough water
for 40 lots." (R. 423.) Further, Mr. Francis Smith, a licensed professional engineer, provided
the only competent testimony as to water sufficiency. His unrebutted testimony was that
there is sufficient water for all of the lots within the Canyon Meadows Subdivision. (R. 15181539.) Nevertheless, the Water Company claimed that there was insufficient water for these
lots and sought to immediately terminate water delivery.
If the Appellant is allowed to deny water to lots owned by the Appellees, then there
will be no water available to such lots and those lots with residences will be deprived of the
necessary water for domestic and outside use. In addition, the lots will simply lie fallow and
cannot be sold or developed. (R. 1064-1070.)
On 18 December 1996, the court below entered a Temporary Restraining Order
enjoining the Water Company from: (i) shutting off water to any of the Plaintiffs' lots
located in the Subdivision; (ii) denying water or refusing to provide an aliquot share of water
to any of the Plaintiffs' lots in the Subdivision; and (iii) publishing statements that Plaintiffs'
lots are not entitled to water from [the Water Company] or that there is insufficient water
available through [the Water Company] for all lots owned by Plaintiffs owned in the
Subdivision. (R. 436-38.)
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Subsequently, after a five-hour evidentiary hearing on 19 November 1997, the court
entered a preliminary injunction enjoining the Water Company from doing any act set forth
in the restraining order. (R. 1338-55.) The Findings of Fact set forth in the court's order
based upon that evidentiary hearing are entitled to deference. Among other things, the court
found in its Findings of Fact, Conclusions of Law and Preliminary Injunction (emphasis in
original):
11. The Water Company claims that 2S-HM [sic] had an obligation to
provide 1600 gallons per day based upon an average yearly use of water to the
Water Company among other obligations, which it claims S2-HM did not
fulfill at the time of its default.
12. Prior to 2S-HM [sic]'s default, it sold 33 lots within Canyon
Meadows Subdivision to third parties. 2S-HM [sic] did not deliver water share
certificates in the Water Company to any of these purchasers.
13. On 12 May 1993, after 2S-HM [sic]5s default, New Canyon
purchased the remaining 51 lots, certain property adjoining Canyon Meadows,
together with the appurtenant water rights from the FDIC. As part of the
transaction, the FDIC delivered to New Canyon a Quit Claim Deed conveying
all right, title, and interest in 51 lots in Canyon Meadows together with
appurtenant water rights. The FDIC also delivered to New Canyon copies of
stock certificates in the Water Company, including 51 shares pertaining to the
51 lots.
14. At the time of purchase, New Canyon did not purchase its real
property water rights from the initial developer, S2-HM. Rather, it purchased
its interest from the FDIC. Moreover, New Canyon did not assume or purport
to undertake any unfulfilled obligations of the original developer, S2-HM.
15. New Canyon subsequently sold 19 of its lots, including one to
Herpak and one to James Engebretsen. Together, New Canyon, Herpak, and
James Engebretsen currently own lots, including Lots 15, A17, A23, A25,
A27, A28, A41, A42, A43, A44, Bl 1, B12, B15, B16, B18, B19, and unsold
condominium lots located at the Junipers Condominiums located within
5

Canyon Meadows.
16. The Water Company owns, maintains, and uses a system of water
mains and distribution pipes throughout Canyon Meadows.
17. The Bylaws of the Water Company require it to maintain the water
system and to provide water to each shareholder.
18. Article II, Section 7.6 of the Water Company Bylaws states:
Neither the percentage of undivided ownership interest in the
water nor the right of exclusive use of the water shall be
separated from the real property to which they appertain; and,
even though no specifically mentioned in the instrument of
transfer, such percentage of undivided ownership interest, and
such right of exclusive use shall automatically accompany the
transfer of the real property to which they relate.
19. Article VIII, Section 1 states that Water Company share certificates
"shall contain the following language:
The holder hereof is subject to all of the Bylaws, rules, and
regulations adopted by the corporation. This certifies that
is the registered holder of
share(s)
entitling the holder to a pro rata share of water rights of the
corporation, which rights are appurtenant to and transferable
only with the lot herein designated.
20. Article 2 of the Articles of Incorporation for the Water Company
provides that each share of stock "shall represent a share of property rights and
an interest in water rights as specified on the share certificate, which water
rights and share certificates shall be appurtenant to the real property
described in such certificate."
21. Article 2 also states that each "member shall be entitled to one
share in the corporation [Water Company] for each separate lot or
condominium owned by said member."
22. The Board of the Water Company has never voted regarding any
lot owner's membership in the Water Company but has, nevertheless,
6

delivered water to lot owners since the Water Company's inception.
23. Arden A. Engebretsen has repeatedly asked the Water Company to
deliver stock certificates and "water letters" to New Canyon, but the Water
Company has failed to do so.
24. Of the 84 lots in Canyon Meadows, 17 currently have residences
located on them which obtain water from the Water Company for domestic
purposes. In addition, the Water Company provides water to a swimming pool
and clubhouse located in the Canyon Meadows common area even though
there are no water shares in the Water Company allocated to such uses.
25. The Water Company claims it does not have sufficient water rights
or source capacity to provide 1600 gallons per day to more than 40 lots within
canyon Meadows. The Water Company determined that it would deliver water
to only the first 40 lots purchased from 2S-HM [sic] or the FDIC.
26. On 19 November 1996, the Water Company delivered a letter to the
Plaintiffs that stated that water to "lots A15, A17, A23, A25, A27, A28, A41,
Bl 1, B12, B15, B16, B18, B19, B14 (Ellingson), B26 (Johnson), A6 (Perez),
A42 (Herpak, Limited.), A43 and A44 (Engebretsen), B42 (Halliday), B23
(Rollingson), B21 (Gourley), B20 (Hirschfield), BIO (Cutler), and B3
(Williams)... wafer will be terminated 30 days after the date of this letter...."
27. The Water Company claims it delivered this letter to Plaintiffs
becasue the referenced lots were not included in the first 40 lots as determined
by the Water company.
28. The Plaintiffs use Lot 42A as a primary residence for Arden A.
Engebretsen, his wife and children. They must have water for domestic
purposes to drink, bathe, brush teeth and for other sanitation purposes.
29. In addition, the Hirshfields who reside with their children on Lot
B20 also need water provided to their lot for drinking, bathing and other
sanitation purposes.
30. The Water Company admits that there is presently sufficient water
for all 17 lots which presently require water for domestic use.
31. The Water Company has admitted in a 31 July 1996 letter that "the
7

State of Utah Water Rights Division and Wasatch county have approved the
sale of up to 70 of the original 84 platted lots."
32. The Water Company has told actual and potential purchasers of Plaintiffs' lots
within Canyon Meadows that they will not be able to obtain water for lots purchased from
Plaintiffs and that the Water Company des not have sufficient water for any more lots within
Canyon Meadows.
33. The Water Company's representations to potential purchasers of
Plaintiffs' lots has had a chilling effect on Plaintiffs' sale of lots.
34. For example, John Kennedy entered into an Earnest Money
Agreement with Herpak to purchase lot A42 with its improvements and
appurtenant water rights for $40,000. The purchase was scheduled to close on
5 December 1996. Mr. Kennedy appeared at the closing. When Arden A.
Engebretsen disclosed to Mr. Kennedy the existence of the Water Company's
19 November 1996 letter which stated that the Water Company would
terminate delivery of water on 19 December 1996 to lot A42, he refused to
close the purchase. The Water Company's claim that it had insufficient water
and would not provide water to Lot A42 was at least part of the reason Mr.
Kennedy refused to close the purchase.
35. Plaintiffs claim they have also lost other lot sales in the amount of
$2,000,000 base upon the Water Company's misrepresentation that there is not
water for Plaintiffs' lots. However, it is very difficult, if not impossible, for
the court to determine the precise extent to which the Plaintiffs have already
lost sales and the damages resulting from those lost sales.
36. The Water Company has no funds or assets except the water
delivery system and water rights which are necessarily appurtenant to the lots
within the Subdivision. These assets are essentially unmarketable. Therefore
the Water Company has no means to pay any monetary damages that may be
awarded against it and therefore all damages incurred by the Plaintiffs are
irreparable and cannot be compensated.
37. The Plaintiffs have suffered and will continue to suffer immediate
and irreparable harm if this Court does not issue the injunctive relief Plaintiffs
request. Specifically:
a. The Plaintiffs will be denied beneficial use of their property;
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b. The Plaintiffs will be denied access to water necessary to meet their
drinking and sanitation needs on lot A42;
c. the Plaintiffs will be denied access to water necessary to protect the
improvements to Lot A42 from fires danger.
d. The Plaintiffs will be unable to effectively market their lots; the
amount of resulting damages will be not only difficult if not impossible to
prove, but Plaintiffs will have no effective relief because the Water Company
has no marketable assets which could be sold to satisfy any award of damages.
38. On the other hand, the Water Company will not be harmed in any
way by the requested injunctive relief. Thus, the threatened injury to Plaintiffs
if the injunction does not enter greatly outweighs any potential harm to the
Water Company should the injunction issue. Any potential harm to the Water
Company is further reduced by the fact that both parties have requested an
early trial date.
39. The injunction if issued would not be adverse to the public interest.
It is highly unlikely that the Water Company will not have sufficient water to
meet the water needs of its shareholders pending resolution of this litigation.

42. The Water Company's witness admitted on cross-examination that
the Water Company never had any intention of following through with the
threat contained in its 19 November 1996 letter to terminate water to the
Plaintiffs' lots, but never informed Plaintiffs of that fact prior to the hearing
on the Plaintiffs' Motion For Preliminary Injunction.
On 11 May 2001, the trial court granted the Appellees' Motion for Partial Summary
Judgment and denied the Appellant's Cross Motion for Summary Judgment. (R. 2264-2267.)
The court's order made the Preliminary Injunction permanent and granted a declaration that:
1. The Plaintiffs are entitled to a pro rata share of water from the Water
Company for each lot purchased by them in virtue of their status as lot owners
in the Canyon Meadows Subdivision pursuant to the Bylaws and Articles of
the Water Company which contractually obligate the Water Company to
9

provide such water to the Plaintiffs' lots and to those who purchase lots
through the Plaintiffs.
2. The Plaintiffs are entitled to a permanent injunction enjoining the
Defendant from shutting off water to any of Plaintiffs' lots or lots of
purchasers through the Plaintiffs or denying or refusing to provide a pro rata
share of water to each of Plaintiffs' lots. However, in consideration of free
speech concerns the Court will not enjoin the Defendant from making
statements regarding sufficiency of water available to the lots within the
Canyon Meadows Subdivision. In addition, nothing herein shall be construed
to bar the Water Company from taking appropriate action in the event a
member fails to pay amounts due and owing or to otherwise comply with the
governing documents of the Water Company.
The Court denies the Defendant's Cross Motion for Partial Summary
Judgement [sic] to the extent that the Defendants [sic] request the Court to
declare that the water requirement for lots within the Canyon Meadows
Subdivision is 1,600 gallons per day. The Plaintiffs have provided a more
reasonable construction of relevant statutes and ordinances which provide that
references to 1,600 gallons of water per day in Wasatch County Ordinances
refers to "source capacity" or 1600 gallons per day peak daily demand for
indoor and outdoor use (800 gallons per day indoor and 800 gallons per day
outdoor use at peak daily demand) and not to average annual or daily use.
B. Materially False Statements Made in Bad Faith by Appellant in This Matter.
In its Brief, the Appellant makes several assertions of fact which are asserted in bad
faith. Indeed, these assertions are contrary to the obvious facts and therefore are intentional
acts to mislead this Court as to relevant evidence in this matter. The Appellees hereby
request the Court to grant sanctions against the Appellant pursuant to Rules 33 and 40(b) of
the Utah Rules of Appellate Procedure for violation of Rule 40(a).
1. The Appellant asserts: "Jay Johnson, principal and agent of NCM developers,
negotiated the purchase of this property from the FDIC." (Appellant's Brief, 7.) The
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Appellant purports to support this unfounded assertion, by referring to R. 1960. However,
a review of the Record at 1960 shows that the Appellant is merely referring to its own
Memorandum, Exhibits 5 and 6 found in the Record at 1879-1886. These exhibits are letters
written on the letterhead of Mahali Development. Mahali Development has no relationship
whatsoever to the Appellees. The matters negotiated on behalf of Mahali Development
cannot be attributed to the Appellees. There is not an iota of evidence to suggest that Mahali
Development acted as agent for the Appellees or otherwise acted in a representative capacity
of any sort. The Court should disregard all of the Appellant's assertions attributing the acts
of Mahali Development to the Appellees.
2. The Appellant falsely asserts: "In contemplation of purchasing the property, the
developers offered to purchase the property for $900,000.00." (Appellant's Brief at 7.) The
Appellants again site to their own memorandum located in the Record at 1961. Again, the
Appellant is referring to a set of letters written by Mahali Development found at R. 18791886. However, there are two misleading statements contained in this assertion. First, there
is nothing in the Record to suggest that New Canyon is a "developer" with respect to the lots
which it purchased by Quit Claim Deed from the FDIC. (See argument below.) Further, it
is very clear that the offer to purchase the property referred to is an offer made by Mahali
Development, an entity having no relationship whatsoever to the Appellees.
3. The Appellant states: "The NCM Developers performed due diligence inquiries
on the property and during this period of investigation, became aware of several concerns
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with the property, including the severe lack of adequate water." (Appellant's Brief at 7.)
Once again, the Appellant refers to a set of letters located in the Record at 1876-86.
However, on their face these letters show that they are not from the Appellees but from
Mahali Development. Further, the reference to "NCM Developers" in the Appellant's Brief
is completely unfounded and constitutes an attempt to mislead this Court as to the status of
the Appellees. New Canyon is merely a lot owner like the other lot owners within the
Subdivision. There is no evidence contained anywhere in the Record to suggest otherwise.
4. The Appellant asserts: "Specifically, they found that there was only enough water
for inside use with no water allocated for outside use. (R. at 1960 and 1876). It was
anticipated that either the number of lots that would be sold would have to be dramatically
reduced or additional water would have to be purchased, which would be very expensive. (R.
at 1959-60 and 1876.) The NCM Developers told the FDIC: ..." (Appellant's Brief at 7.)
Once again, the specific language quoted in the Record is found at R. 1876. It is a letter from
Mahali Development and is not from any of the Appellees. The attempt to attribute this letter
to the Appellees in any way is a bad faith assertion of fact.
5. The Appellant asserts: "The NCM Developers bid for the Canyon Meadows
property was reduced from $900,000.00 to $500,000.00 due to inadequate water shares and
anticipated percolation problems. (R. at 1959 and 1873)." (Appellant's Brief at 8.) This
statement is false. Neither New Canyon nor any of the other Appellees ever made an offer
or discussed an offer to purchase in the range of $900,000.00. Any actions of Mahali
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Development cannot be attributed to the Appellees in any way.
6. The next false statement is found throughout the Appellant's Brief. It is the
reference to "NCM Developers." The Appellant tries to establish by assuming what it cannot
establish by evidence or sound law, viz., that the Appellees are somehow developers of lots
within the Subdivision. The truth is that New Canyon is merely a lot owner like other lot
owners within the Subdivision and is entitled to water on the same basis as the rest of the lot
owners therein. This assertion by the Appellant is bad faith because there is not an iota of
evidence anywhere the Record to support the conclusion that New Canyon is a developer of
lots within the Canyon Meadows Subdivision. Indeed, the trial court found in its Findings
of Fact on the Preliminary Injunction that: "New Canyon did not assure or purport to
undertake any unfulfilled obligations of the original developer, 2S-HM [sic]." (R. at 1350.)
(See further argument at p. 21 herein.)
7. Finally, the Appellant asserts: "It is undisputed that there is inadequate water to
serve all the platted lots in the Subdivision." (Appellant's Brief, 9.) However, there is
adequate water to service all of the lots. In particular, the only witness to provide any
competent evidence with respect to whether there is adequate water for the lots, Mr. Francis
Smith, provided several affidavits substantiating the fact that there is more than adequate
water for the lots within the Canyon Meadows Subdivision (R. 354-363; 546-553; 857-863;
865-874; 1518-1528; 1530-1539).
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V. SUMMARY OF ARGUMENTS
New Canyon is entitled to water shares from the Water Company for the very simple
reason that the Articles of Incorporation and Bylaws of the Water Company state that each
lot owner is entitled to one share of water for each lot owned in the Subdivision. The Bylaws
and Articles of Incorporation state that the water is appurtenant to the lot and cannot be
separated therefrom.
The arguments made by the Water Company to suggest that the Appellees are not
entitled to water are completely irrelevant and beside the point. For example, whether there
is adequate water to service all of the platted lots within the Subdivision is not at issue. As
noted in the Preliminary Injunction ruling, if there is inadequate water, then it is the duty of
the Water Company to procure sufficient water to fulfill its obligations as a water company.
All that the Appellees claim is that they are entitled to a pro rata share of whatever water is
available from the Water Company.
In addition, Appellant's assertion that, "the NCM Developers admitted there was
inadequate water," is based upon intentionally misleading Statements of Facts. Each of the
references which the Appellant takes to be somehow an admission of New Canyon is, in fact,
a statement made by Mahali Development. These statements cannot in good faith even be
asserted to be attributable to the Appellees in any way. The entire argument is simply in bad
faith and should be withdrawn immediately. Moreover, the testimony of Francis Smith
established that there is adequate water.
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Similarly, the argument made by the Water Company that the Appellees are not
entitled to water because they have not had water share certificates issued to them is also
beside the point. The entitlement to water is based upon the clear statements in the Water
Company's own Bylaws and Articles of Incorporation. None of the other owners of lots
within the Canyon Meadows Subdivision have had legitimate water share certificates issued
to them. Nevertheless, the Water Company has proceeded to discriminate against the
Appellees by denying them water and water share certificates while granting such rights to
other lot owners within the Subdivision.
The Appellant's argument that the Appellees should be estopped from claiming that
they are entitled to water is also based upon the false assertions of fact contained in the
Statement of Facts. Not only is it no well grounded in fact, it is also not well grounded in
law. There is no basis to assert any reliance by the Water Company on any assertions made
by Mahali Development and/or the Appellees in any way. Thus, the doctrine of equitable
estoppel simply has no application whatsoever in this case.
In addition, whether the Appellees are bona fide purchasers or not is beside the point.
The Appellees knew that they were entitled to a pro rata share pursuant to the Articles of
Incorporation and Bylaws of the Water Company.
It is also beside the point as to whether water rights have yet become appurtenant to
the land owned by the Appellees. In particular, if the Water Company has failed to perfect
water rights in the Water Company then it has breached fiduciary duties to its members.
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However, the Water Company has been delivering water to its members for more than two
decades, and Appellees are entitled to a pro rata share of what the Water Company has.
Finally, the assertion by the Water Company that its duty to serve members is limited
to the lots in the Canyon Meadows Subdivision is contrary to the statements within the Water
Company's own Articles of Incorporation. The Articles of Incorporation and Bylaws state
that the service area of the Water Company "includes but is not limited to Canyon Meadows
Subdivision (all plats) and Glades Condominiums." Thus, the trial court appropriately ruled
that the service area of the Water Company is not limited to the existing Subdivision because
the governing documents did not limit the area addressed by the Water Company to that
specific area. In the event that additional plats are approved by Wasatch County which are
within the original area contemplated to be served by the Water Company then the Water
Company would thereby be obligated to provide water shares to the new plats approved by
Wasatch County.
VI. ARGUMENT
A. The Appellees Are Entitled to A Pro Rata Share of Water in the Water
Company.
The Water Company is obligated to provide to the Appellees a pro rata share of water.
It is well settled under Utah law that "a corporation's articles of incorporation and bylaws
constitute a contract between the corporation and its members." Levanger v. Vincent, 3 P.3d
187, 189-90 (Utah App. 2000). See also Workman v. Brighton Properties, Inc., 976 P.2d
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1209 (Utah 1999); Turner v Hi-Country Homeowners Association, 910 P.2d 1223, 1225
(Utah 1996). The Water Company is a non-profit corporation. As the court found in
Levanger:
By incorporating into a homeowners association, the homeowners bound
themselves to the requirements of Utah's Non-Profit Corporation statute.
[Citation omitted] (requiring corporation to follow statutory procedures for
action in absence of director's meeting and noting: "Those who would enjoy
the benefits that attend the corporate form of operation are obliged to conduct
their affairs in accordance with the laws which authorized them.").
The governing documents of the Water Company, such as the Bylaws and Articles of
Incorporation, govern the water interests in the company. In this case, the Bylaws and
Articles create enforceable rights in owners of "real property in the service area of the
corporation." (R. 259.) The Utah Supreme Court has long held that "the rights to use the
water reflect an 'interest in real property'." Salt Lake City Corporation v. Cahoon & Maxfield
Irrigation Co., 879 P.2d248,251 (Utah 1997); citing In re Bear River Drainage Area, 111
P.2d 846, 848 (Utah 1954). The Water Company's refusal to provide water to Appellees is
in violation of the agreement set forth in the Bylaws and Articles of Incorporation. As the
Utah Supreme Court has held, the relationship between shareholders and the Water Company
is more akin to a contract between the shareholders for the pooling and
distribution of waters. See, e.g., Jacobucci, 541 P.2d at 671 ("the relationship
between the mutual ditch corporation and its shareholders arises out of
contract, applied in a subscription for stock and construed by the provisions of
a charter or articles of incorporation"). As such, the mutual irrigation
corporation's Articles of Incorporation, if valid, govern any transactions
involving the stock. Accordingly, we hold that stock in a mutual irrigation
corporation represents an interest in real property and is therefore not a
certificated security under § 70A-8-102(l)(a).
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Salt Lake City Corp. v. Cahoon & Maxfield Irrigation Co., 879 P.2d at 252.
In this particular matter, the Bylaws and Articles of Incorporation of the Water
Company are crystal clear. The Water Company's Bylaws expressly state that the "water
rights and share certificates shall be appurtenant to the real property described in the
certificate." (Articles at 2.) The Bylaws expressly provide that each lot owner "hall be
entitled to share [of stock] in the corporation for each separate lot or condominium owned
by said member." (Bylaws at 2.) In addition, the Bylaws state:
All provisions of these Bylaws shall be binding upon and shall inure to
the benefit of any party who acquires an interest in said real property. Neither
their percentage of the undivided ownership interest in the water nor the right
of exclusive use of the water shall be separated from the real property to which
they are appurtenant; and, even though not specifically mentioned in the
instrument of transfer, such percentage of undivided ownership interest, and
such right of exclusive use, shall automatically accompany the transfer of real
property to which they relate.
No clearer statement of automatic transfer of shares in the Water Company in virtue
of lot ownership to Plaintiffs could exist. The Water Company's Articles of Incorporation
establish the Plaintiffs' right to water. The court below found that Article Two of the
Articles of Incorporation entitles each member to one share of water for each lot or
condominium owned, and that each shareholder is entitled to an aliquot or pro rata share of
water. {See Record "Findings of Fact, Conclusions of Law and Preliminary Injunction,
November 19, 1997," R. 1338-55.)
The Water Company is therefore obligated to provide a pro rata share of water to the
Appellees. The Water Company is also required to issue a stock certificate representing one
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share for each lot owned by the Appellees. The Utah Supreme Court observed in Salt Lake
City Corp. v. Cahoon & MaxfieldIrrigation Co., 879 P.2d at 251:
Stock in a mutual [water] company entails the right to demand such
stockholder's aliquot share of water in proportion as his stockholding bears to
all the stock. Water rights are pooled in a mutual water company for the
convenience of operation and more efficient distribution and perhaps for more
convenient transfer...[A water stock certificate] is really a certificate showing
an undivided part ownership in a certain water supply. It embraces the right
to call for such undivided part according to the method of distribution.
(Quoting Genola Town v. Santaquin City, 80 P2d 936 (Utah 1938).)
It is also well settled under Utah law that the Board of Directors of a mutual water
company owes a duty to distribute to each stockholder his proportionate share of water
available for distribution among the stockholders. Bairdv. Upper Canal Irrigation Co.,251
P. 1060 (Utah 1927). As the Utah Supreme Court held in Burtenshaw v. Bountiful Irrigation
Co., 61 P. 312,315 (Utah 1936):
A mutual irrigation company, organized to supply water to its stockholders in
proportion to the amount of their stock, is under a duty of using reasonable
care and diligence in ... keeping it supplied with water, and regulating and
dividing its use among the stockholders in accordance with their interest, and
liable in damage to a stockholder injured by neglect or failure to discharge said
duty.
Further, the Water Company cannot discriminate against the Appellees by choosing
to provide water to some lots within the subdivision owned by stockholders they prefer and
withholding it from others:
As each share of stock is equal to every other, the owners thereof are
entitled to such benefit therefrom, by way of water dividends, as the holding
of each bears to the whole amount of stock in the corporation. It therefore
follows that it is the duty of a mutual water corporation organized to furnish
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water exclusively to its shareholders as the number of shares of each bears to
the whole number of shares of stock of the company... [T]he stockholder's right
to have water furnished on his land is not based on any special contract entered
into by him with the corporation, but is an inseparable adjunct of his
membership, and it is a plain duty resting on the [mutual water] corporation in
the exercise of its corporate functions to furnish such water.
3 Kinney on Irrigation & Water Rights (Second) § 1848, page 2672.
The Appellees' own water shares in the Water Company by virtue of ownership of lots
in the Subdivision pursuant to the provisions of the Water Company's Bylaws and Articles
of Incorporation. In addition, the Appellees own water shares in the Water Company in
virtue of the conveyance of such shares from the FDIC. The Quit Claim Deed from the
FDIC to New Canyon expressly stated that it included "all appurtenant water rights." It
follows that the Water Company has a duty to provide an aliquot share of water to each lot
owned by Appellees in proportion to their shares in relation to the number of the whole. The
Water Company's argument that there is inadequate water is irrelevant to the Appellees' right
to a pro rata share of water.
The Water Company argues that it is relieved from its obligation to provide a pro rata
share of water to the Appellees because there is insufficient water. While the Water
Company claims that the invalidation of 3.4 cfs water right destroyed the consideration that
the original developer gave for receiving its shares, it is undisputed that the original
developer transferred to the Water Company a water right of 72 acre feet. Francis Smith has
testified that the 72 acre feet is sufficient to meet the water requirements of both the State of
Utah and Wasatch County (R. 354-63; 546-53; 857-63; 865-74; 1518-28; 1530-39).
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Moreover, whether there is sufficient water is irrelevant to the Appellees' claim. In
fact, if there is inadequate water, then the Water Company has a duty to assess all of its
members equally to obtain water that will be sufficient. However, the Appellant Water
Company attempts to foist upon the Appellees alone the duty that belongs to the Water
Company and its members as a whole.
Further, the Wasatch County Ordinance 76-2 has no application in this case
whatsoever. First, the ordinance applies only at the time that the County is approving a
subdivision plat. The plats in question had already been approved long before Appellees
became owners of any lots within the Canyon Meadows subdivision. In addition, the
ordinance applies by its own terms only to "the subdivider," and none of the Appellees are
the subdivider. Rather, the Appellees are merely owners of lots and land and are not seeking
to have Wasatch County approve a subdivision plat. Therefore, the ordinance is simply
irrelevant in this matter.
In addition, the Appellant's reading of Ordinance 76-2 is unreasonable. Francis Smith
explained that the Appellant has confused "average daily use" with "peak daily demand."
The Appellant's interpretation of the ordinance imposes an obligation to provide 1,600
gallons per day at all times, an absurdly overstated requirement. (R. 1530-1539.) The trial
court properly found that the Appellees' interpretation of the ordinance is more reasonable.
B. New Canyon Is Not the Successor to the Original Developer.
The Appellant's argument assumes the existence of an agreement between the Water
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Company and the original developer that the Water Company would issue shares to the
developer in exchange for a transfer of valid water rights, and that New Canyon is somehow
the successor in interest to the original developer and therefore bound by that agreement.
This argument has no merit. The Appellant cannot point to any document setting forth any
terms of such an agreement, nor does it offer any evidence that such an agreement ever
existed.
More importantly, New Canyon simply cannot be considered the successor in interest
to the original developer. In Hansen v. Green River Group, 748 P.2d 1102 (Utah App. 1988),
the Utah Court of Appeals commented that if parties intend to create a successor relationship
it is an easy matter for them to do so expressly. However, such a successor relationship can
be created only by an express instrument pursuant to which New Canyon would have
assumed the obligations of the original developer. There is no such agreement. Thus, New
Canyon has no obligation to provide water even if it were promised to the Water Company
by the original developer.
The Appellant fails to explain exactly how New Canyon is supposed to have become
responsible for the original developer's purported obligation to bring water to the Water
Company. New Canyon never contracted to provide water to the Water Company. Just as
the other Subdivision lot owners have no obligation to provide water to the Water Company,
New Canyon has no such obligation. The Appellant cannot reasonably contend that the mere
purchase of a lot in a subdivision obligates the lot owner to provide water to the Water
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Company.
In addition, the Appellees never assumed the purported liabilities of the original
developer, S2-HM. Even assuming, arguendo, that the developer assigned a contract to New
Canyon, "[i]t is a general principle that an assignment of a contract does not operate to cast
upon the assignee the duties and obligations or the liabilities imposed by the contract on the
assignor, in the absence of the assignee's assumption of such liabilities." Hansen v. Green
River Group, 748 P.2d at 1104. New Canyon has never assumed any such liabilities.
Because New Canyon has neither agreed to provide water nor assumed the original
developer's purported obligation to do so, New Canyon is not required to provide water to
the Water Company. A claim similar to the Appellant's was rejected by the Utah Supreme
Court in Aspen Acres Association v. Seven Associates, Inc., 508 P.2d 1179, 1184 (Utah
1973). The court noted: "The trial court proceeded on the theory that the developer had a
continuing duty to maintain the roads and water system within the tract and that defendant,
as successor in interest to the developer, assumed these responsibilities.... There is no
evidentiary or legal basis to sustain the determination of the trial court" Id. Lot owners, like
Appellees, have no obligation to provide water to the Water Company. To the contrary, the
Water Company is obliged to provide water to the lot owners.
Furthermore, the existence of any purported agreement between the Water Company
and the original developer is irrelevant because the Appellees do not claim that they are
entitled to shares of water in the Water Company based upon any such agreement; rather, the
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Appellees' claim is based upon the terms of the Bylaws and Articles of Incorporation and
upon their status as purchasers and owners of real property.
C. The Appellant Cannot Take the Inconsistent Position that New Canyon's
Water Rights Must Be Evidenced By a Stock Certificate Until It Can "Remedy the
Confusion of Who Was a Member."
The Water Company asserts in effect, that because it has failed in its duty to issue
stock certificates to its members that it is therefore relieved from the obligation of providing
a pro rata share of water to the Appellees. Apparently the Appellant's theory is that if it is
negligent enough, it is excused from performing its duties. However, the Water Company
cannot assert that the Appellees' rights must be evidenced by stock certificates because the
Appellant admitted in answers to interrogatories that there weren't any stock certificates
issued by the Water Company at any time. In response to the Appellees' interrogatory, which
requested that the Water Company "identify all stock certificates issued to the shareholders
of the Water Company," the Water Company answered, "Defendant does not have any record
of stock certificates issued to shareholders of the Water Company." The Appellant is
therefore precluded from asserting that such certificates exist. Further, the Water Company
is precluded from asserting that those receiving water from the Water Company must have
such certificates because it has been providing water to dwellings in the Subdivision for more
than two decades without requiring a vote on membership in the Water Company. The Water
Company is not providing and in the past has not provided water based on originally issued
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or validly transferred stock certificates.
In its deposition, Dee Olsen, representing the Water Company Board, could not
identify any vote of the Board authorizing issuance of water shares. (R. 2201-02.) Mr. Olsen
testified that the "water certificate situation has been extremely loosely," that he himself did
not ever receive any water certificate when he purchased his property, and that the Board
"had no idea who had received a certificate," and that the Board simply issued new
certificates to some lot owners without any vote whatsoever. (R. 2201-2202.) Nor has there
ever been a vote to make any property owner a member of the Water Company. (R. 21972199.) Thus, there has never been any authorized or legal vote to admit members to the
Water Company, and yet water has been delivered to lot owners from more than two decades.
The trial court, therefore, properly found that despite the fact that the Water Company has
never voted on membership of any person in the Water Company, it has nevertheless
provided water to property owners. (R. 2196.) If an election were required, arguendo, the
Water Company has waived any such election requirement to membership in the Water
Company by providing water to lot owners without any election or vote. See, Soter's, Inc.
v. DeseretFed Savings &Loan Ass'n, 857 P.2d 935, 939-40 (Utah 1993); Poster, Gould,
Ames & Weaver, Inc. v. Morse, 887 P.2d 872, 876-77 (Utah App.1994) (failure to insist on
performance of a condition to an obligation to perform waives that condition.)
The Appellant has not insisted on other property owners providing a properly issued
certificate before providing water to them, nor even before issuing substitute certificates to
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other members (that were not properly authorized). The Appellant cannot now take the
inconsistent position of asserting that the Appellees' entitlement to a share of water in the
Water Company depends upon a certificate when it has ignored that alleged requirement in
the case of all other property owners.
Further, the requirement that a vote must be held to receive a share of water in the
Water Company is inconsistent not only with the Water Company's actual practice, but also
with its Articles and Bylaws. Both the Bylaws and Articles of Incorporation of the Water
Company clearly state that a share of water automatically transfers to a purchaser of a lot
within the Subdivision. As purchasers of lots within the Subdivision, the Appellees are
entitled to one share in the Water Compa

for each of their lots. The Bylaws of the Water

Company specifically state that it is not necessary for water rights to be referenced in any
instrument because those rights are automatically appurtenant to lot ownership:
Any deed, lease, mortgage, deed of trust, or other instrument conveying or
encumbering any real property to which the water owned by the corporation
is appurtenant shall include a reference in the description of said property to
the water appurtenant thereto. Whether or not the description employed in any
such instrument includes such a reference, however, all provisions of these
Bylaws shall be binding upon and inure to the benefit of any party who
acquires any interest in said real property. (R. 2226.)
D. Whether the Water Company Has a Vested Water Right is Irrelevant Since
the Appellees Claim Only a Vested Right to Receive a Pro Rata Share of Whatever
Water the Water Company Has,
The Appellant argues that it is exr ised from providing to Appellees a pro rata share
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of the Water Company's water because the Water Company may not have perfected its rights
in the water. The Water Company claims that the water claimed by the Appellees is not
appurtenant to the land because the water "has not been fully appropriated" and "water rights
have not yet become appurtenant to the land."

However, the Appellant seriously

misrepresents the situation at issue before this Court. It may be true that the Water Company
has not fully perfected water rights at this point, but is in the process of doing so. However,
it is irrelevant that the Water Company must prove up its water rights because the Appellees
claim only a share of water for each of their lots, whatever water the Water Company has.
The appropriation application addressed by the Water Company is not an appropriation
application which Appellees must file to obtain their water rights; rather, it is an application
which the Water Company must perfect to perfect its own water rights. The argument,
therefore, that the water rights in the Water Company "are still terminable and cannot
become appurtenant to land without satisfying these procedural requirements" simply
confuses the rights of the Water Company to prove up its rights as a water company and the
rights of Appellees to receive a share of water from the Water Company for each of their lots.
Each of the cases cited by the Appellant refer only to claims being made to prove a water
application; they do not have any application to a case where a lot owner who has a
contractual entitlement to a pro rata share of water seeks to prove its entitlement to that pro
rata share of water.
Finally, the supposed analysis to determine whether a right is appurtenant to land is
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also irrelevant. The water is not appurtenant to land in virtue of some legal test or theory,
but based upon the express intention of the Water Company stated in its Articles of
Incorporation and Bylaws. These Bylaws constitute a contract with each lot owner under
Utah law. Therefore, the test suggested by the Appellant to determine whether New Canyon
has appurtenant water rights is simply irrelevant. The Bylaws expressly state that the water
rights "shall not be separated from the real property to which they appertain."
E. Whether The Appellees Can Show a Chain of Title Is Irrelevant, Although
a Chain of Title Can Be Established.
The Appellant also attempts to obfuscate this case by asserting that Appellees do not
have a legitimate interest in the Water Company because the water certificates have not been
issued and that there is not a legitimate change of title. This argument is irrelevant because
the Appellees are entitled to water solely in virtue of ownership of lots in the Subdivision as
provided in the Bylaws of the Water Company. However, even if the point were relevant,
the original developers granted a Deed of Trust to State Savings and Loan which provided
a secured interest in all of the water rights and water stock of the Water Company. The 22
August 1984 Trust Deed given by the original developer, S2-HM Corporation, specifically
included in the enumeration of security collateral, all "water, water rights and water stocks."
In addition, by secured agreement dated 22 August 1984, the original developers granted a
security interest in State Savings and Loan in all water rights. Further, on 22 August 1984,
the original developers assigned 57 shares of water stock to State Savings and Loan. The
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assignment of water stock for security granted a power of attorney to State Savings and Loan
to sign and execute all documents and certificates necessary to transfer the water stock.
Significantly, the assignment states: "Borrower is the owner of fifty-seven (57) shares of
stock in the Canyon Meadows Mutual Water Company, which shares are represented by
fifty-seven (57) separate certificates the originals of which are attached hereto." (R 22152218.) Following a non-judicial foreclosure, the FDIC became the owner of State Savings
and Loan. When the FDIC foreclosed on the Trust Deed, it also foreclosed on shares and all
water rights that had been pledged to it as security. Those water rights and shares were then
purchased by New Canyon pursuant to the Quit Claim Deed which specifically references
the water rights and shares of water to be transferred as a part of the transfer from the FDIC
to New Canyon. Thus, the Water Company's argument is without merit.
F. Equity Requires That Appellees Be Granted a Pro Rata Share of Water in the
Water Company.
The Appellant also argues that it would be inequitable for this Court to grant a share
of water to each of the Appellees' lots because the Water Company will then have to
purchase additional water. The truth is that a few persons in the Subdivision have hijacked
the Water Company and are now determined to prevent the Appellees from obtaining from
the Water Company so that they can appropriate their property to themselves. However, as
the trial court found, it is the Water Company's duty to provide water to owners of lots within
the Subdivision. The Appellant's attempt to foist the cost of obtaining new water solely on
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Appellees is not equitable, it is contrary to both common sense and the Water Company's
own Articles of Incorporation and Bylaws.
In addition, the Appellant makes a number of assertions of fact in its argument,
including expectations of purchasers from New Canyon that are not supported in any way.
The claim made by the Appellant that the price of land was reduced due to lack of water is
simply inaccurate. A review of the Record submitted by the Appellant to this Court will
show that the negotiations of the price were critically affected by concerns regarding whether
lots would percolate. However, the price of water is not mentioned in the final negotiations
between the FDIC and New Canyon. Indeed, the allegation that New Canyon obtained a
price reduction in the price of the property due to some alleged lack of water is simply an
attempt to intentionally mislead this Court. None of the letters were written by New Canyon,
but by a person who eventually became a minority member of New Canyon who did not have
authority to act for or on behalf of New Canyon. Indeed, New Canyon did not even exist at
the time of the communications between the FDIC and Mr. Daniel Masucci (who represented
Mahali Development, Inc. and not New Canyon) took place. Mr. Masucci has never had any
affiliation with New Canyon. The Water Company intentionally distorts the equities of this
case. In fact, it would be extremely unfair to allow the Water Company to favor certain lot
owners and to refuse to provide Appellees their fair share of water. The Appellees are
entitled to be treated the same as all other lot owners.
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VII. CONCLUSION
The Appellant steadfastly ignores the relevant language in its own Bylaws and
Articles of Incorporation. The Appellant has steadfastly ignored and attempted to deny what
its own Bylaws state for a very simple reason: The Bylaws provide that each property owner
is entitled to one share in the Water Company for each lot owned in this subdivision. The
matter could not be stated more clearly. For these reasons, this Court should deny the
Appellant's appeal and enter final judgment in favor of Appellees.
DATED this _^_ day of June, 2003.
MACKEY PRICE & THOMPSON

Blake T. Ostler
Attorneys for Appellees
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KIRTON & McCONKIE
Attorneys for Plaintiffs
60 East South Temple, #1800
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Blake T. Ostler (4642)
BURBIDGE, CARNAHAN, OSTLER & WHITE
50 South Main #930
Salt Lake City, UT 84144
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IN THE FOURTH JUDICIAL DISTRICT COURT IN AND FOR
WASATCH COUNTY, STATE OF UTAH
NEW CANYON MEADOWS, L.C.,
Utah Limited Liability Company,
HERPAK LIMITED, a Delaware
Corporation, ARDEN A.
ENGEBRETSEN, an individual, and
JAMES R. ENGEBRETSEN, an
individual,

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
PRELIMINARY INJUNCTION

Civil No. 960400141
Plaintiffs,
Judge Ray Harding, Jr.
vs.
CANYON MEADOWS MUTUAL
WATER COMPANY, a Utah Nonprofit
Corporation,
Defendant.

On Wednesday, May 7,1997, this matter came before the court on Plaintiffs' Motion For
Preliminary Injunction. Plaintiffs appeared through their counsel of record, Blake T. Ostler of
the law firm of Burbidge, Carnahan, Ostler & White and David M. Wahlquist of the law firm of
Kirton & McCohkie. Defendants appeared through their counsel of record, B. Ray Zoll and
Peter deJonge of the law firm of Zoll & Branch. The court received evidence by proffer and
through the testimony of witnesses called by the parties. Having considered the evidence, having
reviewed the points and authorities submitted by the parties in their respective memoranda, and
having heard oral argument of counsel, the court hereby makes the following Findings of Fact

and Conclusions of Lawfr[p^/U/f/fytt
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FINDINGS OF FACT
1.

Plaintiff New Canyon Meadow, L.C. ("New Canyon") is a Utah limited liability

company with its principal place of business in Heber City, Utah.
2.

Plaintiff Herpak, Ltd. is a Delaware limited liability company.

3.

Plaintiff Arden A. Engebretsen is an individual residing in Wasatch County.

4.

Plaintiff James Engebretsen is an individual residing in Devon, Pennsylvania.

5.

Defendant Canyon Meadows Mutual Water Company ("Water Company") is a

Utah non-profit corporation formed for the purpose of owning and acquiring water rights and
operating a water system to deliver water to its shareholders.
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6.

In 1984, S2-HM as developer created the Canyon Meadows Subdivision

("Canyon Meadows"), an 84-lot subdivision located in Provo Canyon near Deer Creek
Reservoir.
7.

Concurrently, S2-HM recorded a Declaration of Easements, Covenants,

Conditions, Restrictions and Management Policies ("Declaration") against the Canyon
Meadows pre erty, providing for the creation of the Canyon Meadows Homeowner's Association
("Homeowners' Association").
8.

In order to obtain financing for its development of Canyon Meadows, S2-HM

pledged its interest in Canyon Meadows and certain surrounding real property and water rights,
including its shares in the Water Company, to State Savings & Loan Association ("State
Savings") on 22 August 1984.
9.

State Savings was later taken over by the Federal Deposit Insurance Corporation

("FDIC") as receiver.
10.

Following FDIC's takeover of State Savings, the original developer defaulted on

the loan and the FDIC foreclosed on its security interest in Canyon Meadows and the appurtenant
shares in the Water Company.
11.

The Water Company claims that 2S-HM had an obligation to provide 1600 gals,

per day based upon an average yearly use of water to the Water Company among other
obligations, which it claims S2-HM had not fulfilled at the time of its default.

-3-

12.

Prior to 2S-HM's default, it sold 33 lots within Canyon Meadows to third parties.

2S-HM did not deliver water share certificates in the Water Company to any of these purchasers.
13.

On 12 May 1993, after the 2S-HM's default, New Canyon purchased the

remaining 51 lots, certain property adjoining Canyon Meadows, together with appurtenant water
rights from the FDIC. As part of the transaction, the FDIC delivered to New Canyon a Quit
Claim Deed conveying all right, title and interest in 51 lots in canyon meadows together with
appurtenant water rights. The FDIC also delivered to New Canyon copies of stock certificates in
the Water Company, including 51 shares pertaining to the 51 lots,
14.

At the time of purchase, New Canyon did not purchase its real property or water

rights from the initial developer S2-HM. Rather, it purchased its interest from the FDIC.
Moreover, New Canyon did not assume or purport to undertake any unfulfilled obligations of the
original developer, S2-HM.
15.

New Canyon subsequently sold 19 of its lots, including one lot to Herpak and one

to James Engebretsen. Together, New Canyon, Herpak and James Engebretsen currently own 34
lots, including lots A15, A17, A23, A25, A27, A28, A41, A42, A43, A44, Bl 1, B12, B15, B16,
B18, B19 and unsold condominium lots located at the "Junipers Condominiums" located within
Canyon Meadows.
16.

The Water Company owns, maintains and uses a system of water mains and

distribution pipes throughout Canyon Meadows.
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17.

The Bylaws of the Water Company require it to maintain the water system and to

provide water to each shareholder.
18.

Article II, Section 7.6 of the Water Company Bylaws states:
Neither the percentage of undivided ownership interest in the water
nor the right of exclusive use of the water shall be separated from
the real property to which they appertain; and, even though not
specifically mentioned in the instrument of transfer, such
percentage of undivided ownership interest, and such right of
exclusive use shall automatically accompany the transfer of the
real property to which they relate.

19.

Article VIII, Section 1 states that Water Company share certificates "shall contain

the following language:
The holder hereof is subject to all of the Bylaws, rules, and
regulations adopted by the corporation. This certifies that
is the registered holder of
share(s) entitling
the holder to a pro rata share of water rights of the corporation,
which rights are appurtenant to and transferable only with the lot
herein designated.
20.

Article 2 of the Articles of Incorporation for the Water Company provide that

each share of stock "shall represent a share of property rights and an interest in water rights as
specified on the share certificate, which water rights and share certificates shall be appurtenant
to the real property described in such certificate"
21.

Article 2 also states that each "member shall be entitled to one share in the

corporation [Water Company] for each separate lot or condominium owned by said member."
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22.

The Board of the Water Company has never voted regarding any lot owner's

membership in the Water Company but has, nevertheless, delivered water to lot owners since the
Water Company's inception.
23.

Arden A. Engebretsen has repeatedly asked the Water Company to deliver stock

certificates and "water letters" to New Canyon, but the Water Company has failed to do so.
24.

Of the 84 lots in Canyon Meadows, 17 currently have residences located on them

which obtain water from the Water Company for domestic purposes. In addition, the Water
Company provides water to a swimming pool and clubhouse located in the Canyon Meadows
common area even though there are no water shares in the Water Company allocated to such
uses.
25.

The Water Company claims it does not have sufficient water rights or source

capacity to provide 1600 gallons per day to more than 40 lots within Canyon Meadows. The
Water Company determined that it would deliver water to only the first 40 lots purchased from
2S-HMortheFDIC.
26.

On 19 November 1996, the Water Company delivered a letter to the Plaintiffs that

stated that water to "lots A15, A17, A23, A25, A27, A28, A41, A42, A43, A44, Bl 1, B12, B15,
B16, B18, B19, B14 (Ellingson), B26 (Johnson), A6 (Perez) A42 (Herpak Limited) A43 and A44
(Engebretsen) 0B2 (Halliday) B23 (Rollingson) B21 (Gourley) B20 (Hirshfield) BIO (Cutler)
and B3 (Williams)... water will be terminated 30 days after the date of this letter...."
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27.

The Water Company claims it delivered this letter to Plaintiffs because the

referenced lots were not included in the first 40 lots as determined by the Water Company.
28.

The Plaintiffs use Lot 42A as a primary residence for Arden A. Engebretsen, his

wife and children. They must have water for domestic purposes to drink, bathe, brash teeth and
for other sanitation purposes.
29.

In addition, the Hirshfields who reside with their children on Lot B20 also need

water provided to their lot for drinking, bathing and other sanitation purposes.
30.

The Water Company admits that there is presently sufficient water for all 17 lots

which presently require water for domestic use.
31.

The Water Company has admitted in a 31 July 1996 letter that "the State of Utah

Water Rights Division and Wasatch County have approved the sale of up to 70 of the original 84
platted lots."
32.

The Water Company has told actual and potential purchasers of Plaintiffs' lots

within canyon Meadows that they will not be able to obtain water for lots purchased from
Plaintiffs and that the Water Company does not have sufficient water for any more lots within
Canyon Meadows.
33.

The Water Company's representations to potential purchasers of Plaintiffs' lots

has had a chilling effect on Plaintiffs' sale of lots.
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34.

For example, John Kennedy entered into an Earnest Money Agreement with

Herpak to purchase lot A42 with its improvements and appurtenant water rights for $440,000.
The purchase was scheduled to close on 5 December 1996. Mr. Kennedy appeared at the
closing. When Arden A. Engebretsen disclosed to Mr. Kennedy the existence of the Water
Company's 19 November 1996 letter which stated that the Water Company would terminate
delivery of water on 19 December 1996 to lot A42, he refused to close the purchase. The Water
Company's claim that it had insufficient water and would not provide water to Lot A42 was at
least part of the reason Mr. Kennedy refused to close the purchase.
35.

Plaintiffs claim they have also lost other lot sales in the amount of $2,000,000

based upon the Water Company's misrepresentation that there is not water for Plaintiffs' lots.
However, it is very difficult, if not impossible, for the court to determine the precise extent to
which the Plaintiffs have already lost sales and the damages resulting from those lost sales.
36.

The Water Company has no funds or assets except the water delivery system and

water rights which are necessarily appurtenant to the lots within the Subdivision. These assets
are essentially unmarketable. Therefore the Water Company has no means to pay any monetary
damages that may be awarded against it and therefore all damages incurred by the Plaintiffs are
irreparable and cannot be compensated. (Engebretsen Affidavit ^ 18).
37.

The Plaintiffs have suffered and will continue to suffer immediate and irreparable

harm if this Court does not issue the injunctive relief Plaintiffs request. Specifically:
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a. The Plaintiffs will be denied beneficial use of their property;
b. The Plaintiffs will be denied access to water necessary to meet their drinking
and sanitation needs on lot A42;
c. The Plaintiffs will be denied access to water necessary to protect the
improvements to Lot A42 from fires danger.
d. The Plaintiffs will be unable to effectively market their lots; the amount of
resulting damages will be not only difficult if not impossible to prove, but Plaintiffs will have no
effective relief because the Water Company has no marketable assets which could be sold to
satisfy any award of damages.
38.

On the other hand, the Water Company will not be harmed in any way by the

requested injunctive relief. Thus, the threatened injury to Plaintiffs if the injunction does not
enter greatly outweighs any potential harm to the Water Company should the injunction issue.
Any potential harm to the Water Company is further reduced by the fact that both parties have
requested an early trial date.
39.

The injunction if issued would not be adverse to the public interest. It is highly

unlikely that the Water Company will not have sufficient water to meet the water needs of its
shareholders pending resolution of this litigation.
40.

The requested relief is necessary to preserve the status quo and to prevent further

irreparable harm pending final resolution of this matter.
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41.

There is a substantial likelihood that the Plaintiffs will prevail on their underlying

claims for the reasons more fully set forth above and in the Conclusions of Law set forth below.
42.

The Water Company's witness admitted on cross-examination that the Water

Company never had any intention of following through with the threat contained in its 19
November 1996 letter to terminate water to the Plaintiffs' lots, but never informed Plaintiffs of
that fact prior to the hearing on the Plaintiffs' Motion For Preliminary Injunction.
CONCLUSIONS OF LAW
1.

Plaintiffs are the owners of 34 lots within Canyon Meadows, i.e. lots lots A15,

A17, A23, A25, A27, A28, A41, A42, A43, A44, B l l , B12, B15 and certain unsold
condominium lots located at the "Junipers Condomimums," together with 34 shares of stock in
the Water Company, with one share allocated to each of the 34 referenced lots.
2.

Each shareholder in the Water Company, including but not limited to Plaintiffs, is

entitled to receive its undivided interest in an aliquot or pro rata share of all of the water owned
by the Water Company for each share owned and to have the Water Company dehver that water
to the lot within Canyon Meadows to which the share is appurtenant. (Art. 2 of Water Company
Articles of Incorporation; Water Company Bylaws)

As the Utah Supreme Court observed in

Salt Lake City Corp. v. Cahoon Irrigation Co., 879 P.2d 248, 251 (Utah 1994):
Stock in a mutual [water] company entails the right to demand
such stockholder's aliquot share of water in the proportion as his
stock holding bears to all the stock. Water rights are pooled in a
mutual company for convenience of operation and more efficient
-10-

distribution and perhaps for more convenient transfer.... [A water
stock certificate] is really a certificate showing an undivided part
ownership in a certain water supply. It embraces the right to call
for such undivided part according to the method of distribution.
Quoting Genola Town v. Santiquin City, 80 P.2d 936 (Utah 1938). See also 3 Kinney On
Irrigation and Water Rights, (2d) § 1848, p. 2672, which states:
And as each share of stock is equal to every other share, the owners
thereof are entitled to such benefit therefrom, by way of water
dividends, as the holding of each bears to the whole amount of the
stock of the corporation. It therefore follows that it is the duty of a
mutual water corporation organized to furnish water exclusively to
a shareholder to furnish such a proportion of water to each
shareholder as the number of shares bear to the whole number of
shares in the stock of the company.
Thus, Plaintiffs as owners of 34 lots in Canyon Meadows and holders of 34 shares in the Water
Company pertaining to those 34 lots, are entitled to have their pro rata share of the Water
Company's water delivered by the Water Company to each of Plaintiffs' 34 lots. Pro rata means
an equal share with all other shareholders; it does not mean 1600 gallons per day average yearly
use as the Water Company suggests.
3.

New Canyon did not assume any obligations of the initial developer, S2-HM, in

connection with its purchase of the 51 lots or adjoining property from the FDIC. Hansen v.
Green River Group, 748 P. 2d 1102,1104 (Utah Ct. App. 1988) ("It is a general principal that an
assignment of a contract does not operate to cast upon the assignees the duties and obligations or
liabilities imposed by the contract on the assignor in the absence of the assignee's assumption of
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such liabilities.") See also Aspen Acres Associates v. Seven Associates, Inc., 508 P. 2d 1179,
1184 (Utah 1973) (In the absence of proof, a purchaser does not become a successor in interest to
a developer or otherwise assume a developer's responsibilities.) New Canyon's purchase from
the FDIC was free and clear of any such obligations. New Canyon has no obligation to provide
the Water Company or the Homeowners' Association with additional water rights or to improve
at its sole expense the water delivery system owned and operated by the Water Company for the
84 lots within the approved Canyon Meadows Subdivision. The Water Company by its own
Articles of Incorporation and Bylaws has the burden of obtaining sufficient water rights to serve
the needs of all of its shareholders. Similarly, it has the burden of maintaining and upgrading its
delivery system as necessary to serve those needs. If the Water Company does not have adequate
water rights or a delivery system sufficient to meet the needs of all of its shareholders, then the
Water Company, and not New Canyon, has the legal obligation to obtain additional water rights
and upgrade its system as necessary to meet those needs as well as all applicable codes, rules and
regulations. Although the Water Company may assess each shareholder, including Plaintiffs,
their pro rata share of the costs incurred by the Water Company to satisfy its obligations to its
shareholders, it cannot lawfully single out Plaintiffs or any other shareholder and assess them the
full cost of obtaining such additional water rights or of upgrading the system. East Jordan Irr.
Co. v. Morgan, 860 P. 2d 310, n. 1 (Utah 1993) ("Water shortages are shared proportionately by
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the shareholders [of a mutual water company], and operating costs are paid by assessment on the
stock.")
4.

The Plaintiffs will suffer irreparable harm if the injunction set forth hereafter is

not issued. Such irreparable harm consists of:
a. Shutting off water to Plaintiffs' residence affecting their ability to take care of
their drinking, sanitation and fire safety needs (see Davis v. East St. Louis & Urban Water Co.,
270 N.E. 2d 424,425-27 (Ill.App. 1971) ("Denial of water service to Plaintiffs and their two
children.... constitutes a showing of irreparable harm and of great necessity deserving of
injunctive protection

" see also Trinity Water Reserve, Inc. v. Evans, 8929 S.W.2d 851, 858

(Texas App. 1992) (where the court enjoined a water company from shutting off water to a
dwelling even though the shareholder had failed to comply with a water company requirement);
and
b. The chilling of potential sales of lots to third parties by suggesting that there is
insufficient water to serve the needs of Plaintiffs' lots when the potential for resulting damages is
apparent but the fact of damages and the amount of damages are difficult, if not impossible to
prove, and the Water Company does not possess any marketable assets which could satisfy any
money judgment awarded to Plaintiffs as a result of such damages (see Investment Finance
Management Co., Inc. v. SchmitIndustries, Inc., 1991 Westlaw 635929 (N.D.Iowa 1991)(court
held that a defendant's inability to pay an award of monetary damages rendered any further harm
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irreparable); see also Itech Corp. v. First National Bank of Boston, 730 F.2d 19, 22-24 (1 st Cir.
1984) where the court found that the defendant's inability to pay a judgment of monetary
damages rendered such harm irreparable, thus justifying issuance of an injunction.
5.

The threatened injury to the Plaintiffs if the injunction does not issue outweighs

any potential injury to the Water Company from issuance of the injunction. If the injunction
does not issue, Plaintiffs will continue to suffer the irreparable harms set forth above. These
include the inability to preserve the effective use and enjoyment of their property and the safety
of their persons and property during such use as well as the potential loss of $2,000,000 in sales
for which their is no effective remedy at law. On the other hand, issuance of the requested
injunction will not damage the Water Company in any way because the Water Company has
sufficient water presently available to it to service all of the lots presently demanding water. The
injunction will maintain the status quo. Further, the requested relief merely requires the Water
Company to provide water which it has a duty to provide as a matter of law. Since both parties
have requested an expedited trial date, any potential burden imposed upon the Water Company
by the injunction will exist for only a short period of time. The balance of hardship strongly
favors issuance of the injunctive relief.
6. Issuance of the injunction would not be adverse to the public interest since it is very
unlikely that the Water Company will be unable to satisfy the needs of its shareholders pending
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the outcome of this litigation and since the injunction orders only those acts which the law
otherwise requires of the Water Company anyway.
7.

There is a substantial likelihood that the Plaintiffs will prevail on the underlying

merits of their claim for the reasons set forth above. The court has heard substantial testimony,
read the briefs of the parties, and heard lengthy oral argument of counsel. The court feels well
advised in the premises and believes the Plaintiffs are entitled to the relief they seek in their
complaint.
INJUNCTION
Based upon the foregoing Findings of Fact and Conclusions of Law, the Court hereby
enjoins the Canyon Meadows Mutual Water Company, its officers, agents, servants, employees,
attorneys, and those persons in active concert or participation with any of them who receive
notice, in person or otherwise, of this order from engaging in the following acts:
1.

^

^H/C % c> T/b+>

Failing or refusing to provide a undivided interest in their pro rata or aliquot share

of all of the water rights owned by the Water Company to each lot owned by any of the Plaintiffs
in Canyon Meadows, i.e. lots A15, A17, A23, A25, A27, A28, A41, A42, A43, A44, B l l , B12,
B15, B16, B18, B19 and unsold condominium lots located at the "Junipers Condominiums."
2.

Publishing orally, in writing or through any other medium statements implying in

substance or effect that Plaintiffs are not entitled to their pro rata or aliquot share of water owned
by the Water Company for each of the above-referenced 34 lots.
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.

3.

Publishing orally, in writing or through any other medium statements implying in

substance or effect that the Water Company does not have sufficient water to serve the needs of
all lot owners, UNLESS the party enjoined is asked whether the Water Company has sufficient
water to serve a particular lot or all lots. If asked, the parties enjoined may state only that: "In
the opinion of the Water Company, there is insufficient water to adequately serve the needs of all
lot owners. This issue is the subject of current litigation."
The security in the amount of $1,000 previously deposited by the Plaintiffs pursuant to
the Temporary Restraining Order which preceded this Preliminary Injunction shall remain on file
with the Clerk of the Court as security to reimburse the Water Company for any costs, attorneys
fees or damages it may sustain as a result of the wrongful issuance of this injunction.
Dated this 11 d&y of *me, 1997.

norable Ray M. J^arding, Jr.
District Judge
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Fourth Judicial District Court
of Utah County, State of Utah

Blake T. Ostler (4642)
BURBIDGE, CARNAHAN, OSTLER & WHITE
Attorneys for Plaintiffs
50 South Main, Suite #1400
Salt Lake City, Utah 84144
Telephone: (801) 359-7000

IN THE FOURTH JUDICIAL DISTRICT COURT IN AND FOR
WASATCH COUNTY, STATE OF UTAH
NEW CANYON MEADOWS, L.C., a Utah
limited liability company, HERPACK
LIMITED, a Delaware Corporation,
ARDEN A. ENGEBRETSEN, an
individual, and JAMES R.
ENGEBRETSEN, an individual,
Plaintiff,
vs.

ORDER GRANTING THE
PLAINTIFFS' MOTION FOR PARTIAL
SUMMARY JUDGEMENT AND
DENYING DEFENDANT'S MOTION
FOR PARTIAL
SUMMARY JUDGEMENT

CANYON MEADOWS MUTUAL WATER
COMPANY, a Utah Mutual Water
Company,

Civil No. 960400141
Judge Fred D. Howard

Defendant.

The Court has before it the Plaintiffs' Motion for Partial Summary Judgement and the
Defendant's Cross Motion for Partial Summary Judgement.
In their Motion for Partial Summary Judgement, the Plaintiffs requested the Court to
declare and find as a matter of law that:

(1)

the Plaintiffs are entitled to a pro rata share of water in the Canyon Meadows

Mutual Water Company (the "Water Company") by virtue of their status as lot owners in the
Canyon Meadows subdivision (the "subdivision"); and
(2)

the Plaintiffs are entitled to a permanent injunction enjoining the Defendant Water

Company from:
(a)

shutting off water to any of Plaintiffs' lots or to lots of purchasers through

(b)

denying or refusing to provide a pro rata share of water to each of

the Plaintiffs;

Plaintiffs' lots or to purchasers of lots from the Plaintiffs; and
(c)

publishing statements to others that the Plaintiffs' lots are not entitled to

water from Defendant or that there is insufficient water available through the Defendant Water
Company for all of the Plaintiffs' lots.
In its Cross Motion for Partial Summary Judgement, the Defendant sought a declaration
from this Court that:
(a)

there is insufficient water available from the Water Company for the

(b)

that the requirement for water is 1,600 gallons per day;

(c)

that the Plaintiffs are not entitled to receive water for a parcel known as

Plaintiffs' lots;

the "Sales Office"; and
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(d)

that the service area of the Defendant Water Company is limited to the

area defined by the Canyon Meadows Home Owners Association.
After having considered the numerous memoranda, affidavits and pleadings in this matter
filed by the parties, after having heard oral argument, and having fully considered the matter,
Therefore it is hereby DECLARED, ORDERED, ADJUDGED AND DECREED AS
FOLLOWS:
1.

The Plaintiffs are entitled to a pro rata share of water from the Water Company for

each lot purchased by them in virtue of their status as lot owners in the Canyon Meadows
subdivision pursuant to the By-Laws and Articles of the Water Company which contractually
obligate the Water Company to provide such water to the Plaintiffs' lots and to those who
purchase lots through the Plaintiffs.
2.

The Plaintiffs are entitled to a permanent injunction enjoining the Defendant from

shutting off water to any of the Plaintiffs' lots or lots of purchasers through the Plaintiffs or
denying or refusing to provide a pro rata share of water to each of Plaintiffs' lots. However, in
consideration of free speech concerns the Court will not enjoin the Defendant for making
statements regarding sufficiency of water available to the lots within the Canyon Meadows
Subdivision. In addition, nothing herein shall be construed to bar the Water Company from
taking appropriate action in the event a member fails to pay amounts due and owing or to
otherwise comply with the governing documents of the Water Company.
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The Court denies the Defendant's Cross Motion for Partial Summary Judgement to the
extent that the Defendants request the Court to declare that the water requirement for lots within
the Canyon Meadows Subdivision is 1,600 gallons per day. The Plaintiffs have provided a more
reasonable construction of relevant statutes and ordinances which provide that references to
1,600 gallons of water per day in Wasatch County Ordinances refers to "source capacity" or to
1600 gallons per day peak daily demand for indoor and outdoor use (800 gallons per day indoor
and 800 gallons per day outdoor use at peak daily demand) and not to average annual or daily
use.
The Court also did not find sufficient evidence to delsmJaeihat the Sales Office is
entitled to a pro rata share of water from the Water Company.
The Water Company has also asked for a declaration that the service area of the Water
Company is limited to the area of the Canyon Meadows Subdivision. The Court finds that the
service area of the Water Company is not limited to the area defining the Canyon Meadows
Subdivision. Therefore, the Defendant's Motion for a Partial Summary Judgement in that regard
is denied.
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CERTIFICATE OF SERVICE
I hereby certify that on this 20* day of April 2001,1 caused a true and correct copy of the
foregoing ORDER GRANTING THE PLAINTIFFS' MOTION FOR PARTIAL
SUMMARY JUDGEMENT AND DENYING DEFENDANT'S MOTION FOR PARTIAL
SUMMARY JUDGEMENT to be delivered by mail postage pre-paid, to the following:

Gordon W. Duval
DUVAL, HANSEN, WITT & MORLEY
110 South Main Street
Pleasant Grove, Utah 84062
Facsimile Number: (801) 785-0853

W \BTO\6357\0004\OrderGranting PlawtiffsMotionSurnmaryJudgement wpd
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ARTICLES OF INCORPORATION
OF

CANYON MEADOWS MUTUAL WATER COMPANY
A NON-PROFIT CORPORATION
KNOW ALL MEN BY THESE PRESENTS,that the undersigned
form a non-profit corporation under the Laws of the State of
Utah, as follows:
ARTICLE I
The name
WATER COMPANY.

of t h e

corporation
ARTICLE

is

CANYON MEADOWS

MUTUAL

II

The place where this corporation is organized and where
its general business shall be conducted is Canyon Meadows,
Provo Canyon, Utah.
ARTICLE III
The period
perpetual.

of duration of this corporation

shall

be

ARTICLE IV
This corporation is organized for the purpose of acquirng, storing, treating, and distributing water. The corporation is authorized to obtain water and water rightB by
acquisition, appropriation, exchange, condemnation or any
other means.
For carrying out the purposes set forth the corporation
shall have the power to:
1. Acquire, construct, operate, maintain and reconstruct water storage, control, and distribution facilities and do any and all other things necessary or incident to
the carrying out of the objectives heihein set forth.
2. Incur indebtedness, issue bonds, contract with
any governmental agency, the Utah Board of Water Resources
or other public agencies for the purchase, acquisition, or
^

lease of watt
water rights, lands, easements, damns, reservoirs, canals, and other property incidental to the business of the corporation; also to contract with any governmental agency, Utah Board of Water Resources, or other
public agencies for the construction of all such works and
to do all other acts and things necessary to carry on the
pursuit and business agreed upon; also to mortgage, pledge
or otherwise encumber its property, real or personal, -to
secure the payment of its debts or obligations, and to
acquire, own, sell, or otherwise dispose of or exchange its
own stock or stock of other corporations,
3. This is a non-profit corporation.
ARTICLE V
The c o r p o r a t i o n s h a l l h a v e members who s h a l l b e
shareh o l d e r s . The s t o c k of t h i s c o r p o r a t i o n s h a l l c o n s i s t o f 1000
s h a r e s w i t h o u t nominal or p a r v a l u e .
The s t o c k s h a l l r e p r e sent
a s h a r e of p r o p e r t y r i g h t s and an i n t e r e s t i n w a t e r
rights
as
specified
on t h e r e s p e c t i v e s h a r e c e r t i f i c a t e ,
which
water
rights
and s h a r e c e r t i f i c a t e s h a l l be a p p u r t e n a n t t o
the
real
p r o p e r t y d e s c r i b e d i n such c e r t i f i c a t e .
ARTICLE VI
Revenue f o r t h e a c c o m p l i s h m e n t of t h e p u r p o s e s o f
c o r p o r a t i o n s h a l l be r a i s e d b y :
sale,

1.
rental,

Income g e n e r a t e d from t h e s t o r a g e ,
o r o t h e r d e l i v e r y of w a t e r .

this

carriage,

2.
A s s e s s m e n t s a g a i n s t t h e s h a r e s of s t o c k
the
corporation
a s may from t i m e t o t i m e b e n e c e s s a r y
d e t e r m i n e d by t h e Board of D i r e c t o r s t o m e e t :

of
as

(a)
The c o s t of p u r c h a s i n g ,
constructing,
improving,
enlarging,
bettering,
repairing,
o p e r a t i n g , and
m a i n t a i n i n g of
t h e works of t h e c o r p o r a t i o n ,
o r of
those
m a n a g e d , c o n t r o l l e d , o p e r a t e d by i t ;
(b)
Payments due t h e U n i t e d S t a t e s ,
State
of
Utah,
Utah Board of Water R e s o u r c e s ,
or o t h e r p u b l i c agencies
o r p r i v a t e l e n d i n g i n s t i t u t i o n s which a r e
assumed
or
g u a r a n t e e d by t h e c o r p o r a t i o n ;
(c)
D e f i c i e n c i e s c a u s e d by t h e f a i l u r e o f some of
the
s t o c k h o l d e r s of t h e c o r p o r a t i o n t o pay a s s e s s m e n t s upon
t h e i r s h a r e s of s t o c k ;

2

ARTICLE VII
There shall be three directors, each of whom shall be a
stockholder in this corporation.
Each director shall hold
office for one year and until his successor is duly qualified.
Vacancies occurring in the BoardP by death', resignation or otherwise, shall be filled by appointments by the
Board of Directors.
Each appointee shall hold office until
the next regular election. The number of directors may be
changed by an amendment to the By-Laws of the corporation,
except that such an amendment may not be adopted to reduce
the number of directors other than at a meeting of shareholders called for such purpose.

ARTICLE VIII
The name and address of the incorporator is John R. Hansen
Jr., 1510 Warm Springs, Boise, Idaho 83702. The names and
addresses of the persons who are to serve as the initial board of
directors are as follows:
Address

Name
John H.

1140 Aspen
Provo, UT

Gardner

B4601

Elizabeth T. Allen

2080 North Oak Lane
Provo, UT 84064

Willard

1495 Oak Lane
Provo, UT 84601

H Gardner
ARTICLE IX

The registered agent of the corporation shall be
Willard H. Gardner, 1495 Oak Lane, Provo, Utah 84601.. The
location of the corporation's initial principal office shall
be 1495 Oak Lane, Provo, Utah, The location of such office
may be changed by the Board of Directors without, amending
the Articles of Incorporation.
ARTICLE X
The first annual meeting of the corporation shall be
held on the first Monday of February, 1984, and annual
meetings thereafter shall be held on the first Monday of
February at the office of the corporation in Provo, Utah
County, State of Utah, or at such other place as the directors shall designate.
Special meetings of the stockholders
may be held at such time and place as the directors shall
designate.
The Secretary shall give notice of each annual
meeting of the stockholders or of any special meeting of the
3

stockholders which may be called by the Board of Directors
not less than ten (10) days prior to the date of such meeting. Such notice shall be written and addressed to the last
recorded address of each stockholder, and shall be complete
when such notice is deposited in the post office, properly
addressed and stamped.
ARTICLE XII
In the event of dissolution of the company, each stockholder
shall receive his proportionate share of
the
company's property and assets based upon patronage insofar
as is practicable after paying or providing for payment of
all debts of the company.
ARTICLE XIII
The private property of the stockholders of this corporation shall not be liable for the obligations of the
corporation.
ARTICLE XIV
The board of directors shall prepare an annual budget
covering the estimated cost of operations/ maintenance,
construction work, payments due and any other expense or
cost for the ensuing year including any anticipated
funds
to be raised by assessment which assessment shall be made
equitably but not necessarily equally, as the Board of
Directors shall in their sole discretion determine. Such
assessment shall be made and paid on the date and in the
manner provided by the Board of Directors. Notices of such
assessments shall be made in the manner provided in the By
Laws of the corporation.
Each subscriber to a share of stock in this corporation
shall give such assurances, liens, or mortgages, and enter
into such contracts to secure payment of corporate assessments as may from time to time be required by the Board of
Directors.
If any stockholder shall fail to pay such assessment or
assessments or assessments as may be made against his stock
within the time set by the Board of Directors, the Board of
Directors may proceed to foreclose any lien or mortgage upon
the property of the stockholder given as security for the
payment of such assessment or assessments; or it may refuse
to deliver water to such shareholder; or it may take such
other measures for the collection of such assessment or
assessmer~s as may be lawful; provided, that the election of
one remedy shall not be exclusive and shall not preclude or
hinder the exercise of any other remedy to enforce payment
of assessments.

. WITNESS THE HANDS OF THE PARTIES hereto this
of

L-J/^UJ?

,

77

v

day

1983.

' /
V

STATE OF IDAHO

)

COUNTY OF ADA

) ss •
)

On the 27th day of June, 1982, personally appeared before
me John R. Hansen Jr. who, being by me duly sworn, declared that
he is the person who signed the foregoing document as incorporator and that the statements therein contained are true.
Notary Public
Residing at
/Q^U^m.^?^U/Ji
My Commission Expires S-2*^~-<T7

BY-LAWS OF
CANYON MEADOWS MUTUAL WATER COMPANY
A Non-Profit Corporation

ARTICLE I
Offices
The principal office of the corporation in the State of Utah
shall be located at Canyon Meadows, Provo Canyon, Wasatch County,
Utah.

The corporation may have such other offices, either within

or without the State of Utah, as the Governing Board may determine
or as the affairs of the corporation may require from time to time.
The corporation shall have and continuously maintain in the
State of Utah a registered office, and a registered agent whose
office is identical with such registered office, as required by
the Utah Non-Profit Corporation and Cooperative Association Act.
The registered office may be, but need not be, identical with the
principal office in the State of Utah, and the address of the
registered office may be changed from time to time by the Governing Board.
ARTICLE II
Members
Section 1.

Classes of Members, The corporation shall have

one class of members who shall be shareholders.

The qualifications

and rights of the members shall be as follows:
a

All members must be owners or purchasers of real

property in the service area of the corporation, which includes but
is not limited to Canyon Meadows Subdivision (all plats) and Glades
Condominiums.
b.

Each member shall be entitled to one share in the

corporation for each separate lot or condominium owned by said
member.
Section 2.

Election of Members. Members shall be elected by

the Governing Board.

An affirmative vote of two-thirds of the

Trustees shall be required for election.
Section 3.

Voting Rights.

Each member shall be entitled to

one vote for $ach share owned on each matter submitted to a vote
of the members 9
Section 4.

Termination of Membership.

The Governing Board,

by affirmative vote of two-thirds of all of the members of the
Board, may suspend or expel a member for cause after an appropriate
hearing, and may, by a majority vote of those present at any
regularly constituted meeting, terminate the membership of any
member who beeves ineligible for membership, or suspend or expel
any member who shall be in default in the payment

of dues for the

period fixed in Article XI of these By-laws.
Section 5^

Resignation. Any member may resign by filing a

written resignation with the secretary, but such resignation shall
not relieve the member so resigning of the obligation to pay any
dues, assessments or other charges theretofore accrued and unpaid.
Section 6.

Reinstatement.

Upon written request signed by a

former member and filed with the secretary, the Governing Board may,

by the affirmative vote of two-thirds of the members of the Board,
reinstate such former member to membership upon such terms as the
Governing Board may deem appropriate.
Section 7.

Transfer of Membership, Membership in this corpora-

tion is not transferable or assignable separate from the real property to which the water rights received are appurtenant except as
follows-:
a.

No member or stockholder shall have right or power to

sell or transfer, pledge or encumber any stock of the company
separate from the property to which it is appurtenant without prior
written approval of the Governing Board of the corporation, which
approval shall not be unreasonably withheld.
b.

Any deed, lease, mortgage, deed of trust, or other

instrument conveying or encumbering any real property to which the
water owned by the corporation is appurtenant shall include a
reference in the description of said property to the water appurtenant thereto. Whether or not the description employed in any such
instrument includes such a reference, however, all provisions of
these By-laws shall be binding upon and shall inure to the benefit
of any party who acquires any interest in the said real property.
Neither the percentage of undivided ownership interest in the water
nor the right of exclusive use of the water shall be separated from
the real property to which they appertain; and, even though not
specifically mentioned in the instrument of transfer, such percentage
of undivided ownership- interest, and such right of exclusive use
shall automatically accompany the transfer of the real property to

ARTICLE III
Heetings of Members
Section 1.

Annual Meeting. An annual meeting of the members

shall be held on the third Wednesday in the month of June in each
ysar, beginning with the year 1984 at the hour of 7:00 o'clock p.m.,
for the purpose of electing Trustees and for the transaction of
such other business as may come before the meeting.

If the day

fixed for the annual meeting shall be a legal holiday in the State
of Utah, such meeting shall be held on the next succeeding business
day.

If the election of Trustees shall not be held on the day

designated herein for any annual meeting, or at any adjournment thereof, the Governing Board shall cause the election to be
held at a special meeting of the members as soon thereafter as
conveniently may be.

If an annual meeting is not held within three

months after the time provided in the Articles of Incorporation or.
By-laws, an annual meeting may be called by any ten members
having voting rights or by members having the right to cast ten
percent of the votes entitled to be cast at such meeting, whichever

is

greater.
Section 2.

Special Meetings.

Special meetings of the members

may be called by the President, the Governing Board, or not less
than one-third of the members having voting rights.
Section 3.

Place of Meeting.

The Governing Board may desig-

nate any place, either within or without the State of Utah as the
place of meeting for any annual meeting or for any special meeting
called by the Governing Board.

If no designation is made or if a

the principal office of the corporation in the State of Utah; but if
all of the members

shall meet at any time and place, either with-

in or without the State of Utah, and consent to the holding of a
meeting, such meeting shall be valid without call or notice, and
at such meeting any corporate action may be taken.
Section 4.

Notice of Meetings. Written or printed notice

stating the place, day and hour of any meeting of members shall be
delivered, either personally or by mail, to each member entitled
to vote at such meeting, not less than ten days before the date of
such meeting, by or at the direction of the President, or the
Secretary, or the officers or persons calling the meeting.

In

case of a special meeting or when required by statute or by these
By-laws, the purpose or purposes for which the meeting is called
shall be stated in the notice.

If mailed, the notice of a

meeting shall be deemed to be delivered when deposited in the
United States mail addressed to the member at his address as it
appears on the records of the corporation, with postage thereon
prepaid.
Section 5.

Informal Action, by Members. Any action required

by law to be taken at a meeting of the members, or any action which
may be taken at a meeting of members, may be taken without a meeting if a consent in writing, setting forth the action so taken,
shall be signed by all of the members entitled to vote with respect
to the subject matter thereof.
Section 6.

Quorum, The members holding one-half of the

votes which may be cast at any meeting shall constitute a quorum

members, a majority of the members present may adjourn the meeting
from time to time without further notice.
Section 7.

Proxies. At any meeting of members, a member

entitled to vote may vote by proxy executed in writing by the
member or by his duly authorized attorney-in-fact.
Section 8.

Voting by Mail.

Where Trustees or officers

are to be elected by members or any class or classes of members,
such election may be conducted by mail in such manner as the Governing Board shall determine.
ARTICLE IV
Governing Board
Section 1.

General Powers. The affairs of the corporation

shall be managed by its Governing Board.

Trustees need not be

residents of the State of Utah or members of the corporation.
Section 2.

Number, Tenure and Qualifications.

The number

of Trustees shall be not less than three and not more than seven.
Each Trustee shall hold office until the next annual meeting of
members and until his successor shall have been elected and qualified.
Section 3.

Regular Meetings. A regular annual meeting of

the Governing Board shall be held without other notice than this
By-law, immediately after, and at the same place as, the annual
meeting of members. The Governing Board may provide by resolution
the time and place, either within or without the State of Utah, for
the holding of additional regular meetings of the Board without
other notice than such resolution.

Section 4.

Special Meetings.

Special meetings of the Govern-

ing Board may be called by or at the request of the President or
any two Trustees. The person or persons authorized to call special
meetings of the Board may fix any place, either within or without
the State of Utah as the place for holding any special meeting of
the Board called by them.
Section 5.

Notice. Notice of any special meeting of the

Governing Board shall be given at least two days previously
thereto by written notice delivered personally cr sent by mail
or telegram to each Trustee at his address as shown by the
records of the corporation.

If mailed, such notice shall be

deemed to be delivered when deposited in the United States mail
in a sealed envelope so addressed, with postage thereon prepaid.
If notice be given by telegram, such notice shall be deemed to be
delivered when the telegram is delivered to the telegraph company.
Any Trustee may waive notice of any meeting.

The attendance of a

Trustee at any meeting shall constitute a waiver of notice of such
meeting, except where a Trustee attends a meeting for the express
purpose of objecting to the transaction of any business because
the meeting is not lawfully called or convened.

Neither the business

to be transacted at, nor the purpose of, any regular or special
meeting of the Board need be specified in the notice or waiver of
notice of such meeting, unless specifically required by law or by
these By-laws.
Section 6.

Quorum, A majority of the Governing Board shall

constitute a quorum for the transaction of business at any meeting

present at said meeting, a majority of the Trustees present may
adjourn the meeting from time to time without further notice.
Section 7.

Manner of Acting.

The act of a majority of the

Trustees present at a meeting at which a quorum is present shall be
the act of the Governing Board, unless the act of a greater number
is required by law or by these By-laws.
Section 8.

Vacancies. Any vacancy occurring in the Govern-

ing Board and any trusteeship to be filled by reason of an increase in the number of Trustees, shall be filled by the Governing
Board.

A Trustee elected to fill a vacancy shall be elected for

the unexpired term of his predecessor in office.
Section 9.

Compensation.

Trustees as such shall not receive

any stated salaries for their services, but by resolution of the
Governing Board a fixed sum of expenses of attendance, if any, may
be allowed for attendance at each regular or special meeting of
the Board; but nothing herein contained shall be construed to preclude any Trustee from serving the corporation in any other capacity and receiving compensation therefor.
Section 10.

Informal Action by Trustees.

Any action required

by law to be taken at a meeting of Trustees, or any action which
may be taken at a meeting of Trustees, may be taken without a
meeting if a consent in writing, setting forth the action so taken,
shall be signed by all of the Trustees.
ARTICLE V
Officers
Section 1.

Officers, The officers of the corporation shall

to be determined by the Governing Board), a Secretary, a Treasurer
and such other officers as may be elected in accordance with the
provisions of this Article. The Governing Board may elect or
appoint such other officers, including one or more Assistant
Secretaries and one or more Assistant Treasurers, as it shall deem
desirable, such officers to have the authority and perform the
duties prescribed, from time to time, by the Governing Board.

Any

two or more offices may be held by the same person, except the
offices of President and Secretary.
Section 2.

Election and Term of Office.

The officers of the

corporation shall "be elected annually by the Governing Board at the
regular annual meeting of the Governing Board.

If the election

of officers shall not be held at such meeting, such election shall
be held as soon thereafter as conveniently may be. New offices
may be created and filled at any meeting of the Governing Board.
Each officer shall hold office until his successor shall have been
duly elected and shall have qualified.
Section 3.

Removal. Any officer elected or appointed by

the Governing Board may be removed by the Governing Board whenever
in its judgment the best interests of the corporation would be
served thereby, but such removal shall be without prejudice to
the contract rights, if any, of the officer so removed.
Section 4.

Vacancies. A vacancy in any office because of

death, resignation, removal, disqualification or otherwise,
may be filled by the Governing Board for the unexpired portion of
the term.

executive officer of the corporation and shall in general supervise and control all of the business and affairs of the corporation.
He shall preside at all meetings of the members and of the
Governing Board.

He may sign, with the Secretary or any other

proper officer of the corporation authorized by the Governing Board ,
any deeds, mortgages, bonds, contracts, or other instruments which
the Governing Board has authorized to be executed, except in cases
where the signing and execution thereof shall be expressly delegated by the Governing Board or by these By-laws or by statute to
some other officer or agent of the corporation; and in general he
shall perform all duties incident to the office of President and
such other duties as may be prescribed by the Governing Board from
time to time*
Section 6.

Vice-President

In the absence of the President

or in event of his inability or refusal to act, the Vice-President
(or in the event there be more than one Vice-President, the VicePresidents in the order of their election) shall perform the
duties of the President, and when so acting, shall have all the
powers of and be subject to all the restrictions upon the President.
Any Vice-President shall perform such other duties as from time to
time may be assigned to him by the President or by the Governing
Board.
Section 7.

Treasurer.

If required by the Governing Board,

the Treasurer shall give a bond for the faithful discharge of
his duties in such sum and with such surety or sureties as the
Govpminp Board shall determine. He shall have charge and custody

of and be responsible for all funds and securities of the corporation; receive and give receipts for moneys due and payable to the
corporation from any source whatsoever, and deposit all such
moneys in the name of the corporation in such banks, trust companies
or other depositories as shall be selected in accordance with
the provisions of Article VII of these By-laws; and in general perform all the duties incident to the office of Treasurer and such
other duties as from time to time may be assigned to him by the
President or by the Governing Board.
Section 8.

Secretary.

The Secretary shall keep the minutes

of the meetings of the members and of the Governing Board in one or
more books provided for that purpose; see that all notices are
duly given in accordance with the provisions of these By-laws or
as required by law; be custodian of the corporate records and of
the seal of the corporation and see that the seal of the corporationis affixed to all documents, the execution of which on behalf of
the corporation under its seal is duly authorized in accordance
with the provisions of these By-laws; keep a register of the post
office address of each member which shall be furnished to the
Secretary by such member; and in general perform all duties incident to the office of Secretary and such other duties as from
time to time may be assigned by the President or by the Governing
Board.
Section 9.

Assistant Treasurers and Assistant Secretaries.

If required by the Governing Board, the Assistant Treasurers shall
give bonds for the faithful discharge of their duties in such

The assistant Treasurers and Assistant Secretaries, in general,
shall perform such duties as shall be assigned to them by the
Treasurer or the Secretary or by the President or the Governing
Board.
ARTICLE VI
Committees
Section 1.

Committees of Trustees.

The Governing Board, by

resolution adopted by a majority of the Trustees in office, may
designate and appoint one or more committees^ each of which shall
consist of two or more Trustees, which committees, to the extent
provided in said resolution, shall have and exercise the authority
of the Governing Board in the management of the corporation; provided, however, that no such committee shall have the authority of
the Governing Board in reference to amending, altering or repealing
the By-laws; electing, appointing or removing any member of any
such committee or any Trustee or officer of the corporation;
amending the Articles of Incorporation; adopting a plan of
merger or consolidation with another corporation; authorizing the
sale, lease, exchange, mortgage or pledge of all or substantially
all of the property or the assets of the corporation; authorizing
the voluntary dissolution of the corporation or revoking proceedings therefor; adopting a plan for the distribution of the assets
of the corporation on dissolution; or amending, altering or repealing any resolution of the Governing Board.

The designation and

appointment of any such committee and the delegation thereto of
authority shall not operate to relieve the Governing Board, or any

by lav.
Section 2.

Other Committees. Other committees not having

and exercising the authority of the Governing Board in the management of the corporation may be designated by a resolution adopted
by a majority of the Trustees present at a meeting at which a
quorum is present. Except as otherwise provided in such resolution,
members of each such committee shall be members of the corporation,
and the President of the corporation shall appoint the members
thereof.

Any member thereof may be removed by the person or

persons authorized to appoint such member whenever in their judgment the best interests of the corporation shall be served by such
removal.
Section 3.

Term of Office. Each member of a committee shall

continue as such until the next annual meeting of the members of the
corporation and until his successor is appointed, unless the
committee shall be sooner terminated, or unless such member be
removed from such committee, or unless such member shall cease to
qualify as a member thereof.
Section 4.

Chairman.

One member of each committee shall be

appointed chairman by the person or persons authorized to appoint
the members thereof.
Section 5.

Vacancies. Vacancies in the membership of any

committee may be filled by appointments made in the same manner
as provided in the case of the original appointments.
Section 6.

Quorum.

Unless otherwise provided in the

resolution of the Governing Board designating a committee, a

act of a majority of the members present at a meeting at which a
quorum is present shall be the act of the committee.
Section 7*

Rules. Each committee may adopt rules for its

own government not inconsistent with these By-laws or with rules
adopted by the Governing Board.
ARTICLE VII
Contracts, Checks, Deposits and Funds
Section 1.

Contracts.

The Governing Board may authorize

any officer or officers, agent or agents of the corporation, in
addition to the officers so authorized by these By-l&ws, to enter
into any contract or execute and deliver any instrument in the name
of and on behalf of the corporation, and such authority may be
general or confined to specific instances.
Section 2.

Checks, Drafts, etc.. All checks, drafts or

orders for the payment of money, notes or other evidences of
indebtedness issued in the name of the corporation, shall be
signed by such officer or officers, agent or agents of• the
corporation and in such manner as shall from time to time be
determined by resolution of the Governing Board.

In the absence

of such determination by the Governing Board, such instruments shall
be signed by the Treasurer or an Assistant Treasurer and countersigned by the President or a Vice-President of the corporation.
Section 3.

Deposits. All funds of the corporation shall be

deposited from time to time to the credit of the corporation in
such banks, trust companies or other depositaries as the Governing
Board may select.

of the corporation any contribution, gift, bequest of devise for
the general purposes or for any special purpose of the corporation.
ARTICLE VIII
Certificates of Membership
Section 1.

Certificates of Membership,

The Governing Board

may provide for the issuance of share certificates evidencing
membership in the corporation, which shall be in such form as may
be determined by the Board and which shall contain the following
language:
The holder hereof is subject to all of the
By-laws, Rules and Regulations adopted by
the corporation. This certifies that
_ ^ _ _ ^ ^ ^ is the registered holder of
share(s) entitling the holder to a pro rata
share of water rights of the corporation,
which rights are appurtenant to and transferable only with the lot herein designated•
Such certificates shall be signed by the President or a VicePresident and by the Secretary or an Assistant Secretary and shall
be sealed with the seal of the corporation. All certificates
evidencing membership of any class shall be consecutively numbered.
The name and address of each member and the date of issuance of the
certificate shall be entered on the records of the corporation.

If

any certificate shall become lost, mutilated or destroyed, a new
certificate may be issued therefor upon such terms and conditions
as the Governing Board may determine.
Section 2.

Issuance of Certificates. When a member has been

elected to membership and has paid any initiation fee and dues that
^ay tk«^ be required, ^ certificate of membership shall be issued
in his name and delivered to him by the Secretary, if the Governing

Board shall have provided for the issuance of certificates of membership under the provisions of Section 1 of this Article VIII.
Section 3.

Limitation on Number of Certificates. The corpora-

tion shall issue a maximum of one hundred sixty-five (165) share
certificates unless additional water rights are acquired.

Upon

acquisition of additional water, these By-laws may be amended, as
provided for herein, to authorize the issuance of additional share
certificates.
Section 4.

Fractional Shares. No fractional shares may be

issued by the corporation except upon majority vote of the Governing Board.

No member may create fractional shares by division of

shares owned.
ARTICLE IX
Books and Records
The corporation shall keep correct and complete books and
records of account and shall also keep minutes of the proceedings
of its members, Governing Board and committees having any of the
authority of the Governing Board, and shall keep at the registered
or principal office a record giving the names and addresses of the
members entitled to vote. All books and records of the corporation
may be inspected by any member, or his agent or attorney, for any
proper purpose at any reasonable time.
ARTICLE X
Fiscal Year
The fiscal year of the corporation shall begin on the first
day of January and end on the last day of December in each year.

ARTICLE XI
Dues
Section 1. Annual Dues.

The Governing Board may determine

from time to time the amount of initiation fee, if any, and annual
dues payable to the corporation by members of each class.
Section 2.

Payment of Dues.

Dues shall be payable in advance

on the first day of March in each fiscal year.

Dues of a new

member shall be prorated from the first day of the month in which
such new member is elected to membership, for the remainder of the
fiscal year of the corporation.
Section 3.

Default and Termination of Membership.

When any

member of any class shall be in default in the payment of dues
for a period of six (6) months from the beginning of the fiscal year
or period for which such dues became payable, his membership may
thereupon be terminated by the Governing Board in the manner provided in Article III of these By-laws.
ARTICLE XII
Seal
The Governing Board shall provide a corporate seal, which
shall be in the form of a circle and shall have inscribed thereon
the name of the corporation and the words "Corporate Seal."
ARTICLE XIII
Waiver of Notice
—' " *

Whenever any notice is required to be given under the provisions of the Utah Non-Profit Corporation and Cooperative Association Act or under the provisions of the Articles of Incorporation

signed by the person or persons entitled to such notice, whether
before or after the time stated therein, shall be equivalent to
the giving of such notice.
ARTICLE XIV
Amendments to By-laws
These By-laws may be altered, amended or repealed and new
By-laws may be adopted by a majority of the Trustees present at
any regular meeting or at any special meeting, if at least two
days written notice is given of intention to alter, amend or repeal
or to adopt new By-laws at such meeting.
SECRETARY'S CERTIFICATE
I, the undersigned and duly elected secretary of Canyon Meadows
Mutual Water Company, A Non-Profit Corporation, do hereby certify
that the foregoing By-laws were adopted as the By-laws of the
corporation on the ^

day of ^^^Tt^^/xi

, 198^, and that the

same do now constitute the By-laws of the corporation.
IN WITNESS WHEREOF, I have hereunto subscribed my* name and
affixed the seal of the corporation this cF
19$£-

day of

